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TERMS AND CONDITIONS

1. 
DEFINITIONS
1.1 
“Documentation” means the user guides or manuals which XXXX makes generally available in conjunction with the Software, excluding training materials. 

1.2          “XXXX Developments” means (a) any works developed pursuant to an SOW, which shall include, but not be limited to, custom works, pre-existing works, and independently developed works, (b) any ideas, know-how, or techniques which may be developed by XXXX as a result of providing XXXX Services to Partner, and (c) any enhancements made to XXXX’s software source code and/or documentation developed by XXXX as a result of providing XXXX Services to Partner. 

1.3
“XXXX Licensors” means third parties which have granted XXXX distribution rights with respect to their software. 

1.4
“XXXX Services” means consulting services and subcontract services which Partner may purchase from XXXX pursuant to an SOW.

1.5.
“End Users” means entities which have purchased (a) a license to use the Software from either (i) XXXX pursuant to an End User License Agreement or (ii) Partner pursuant to a Sublicense Agreement, and (b) Partner Services associated with the Software from Partner.

1.6 

“End User License Agreement” means XXXX’s standard Software End User License Agreement (a copy of which shall be made available to Partner upon execution of this Agreement) and any software product schedules attached thereto.

1.7
     “Marks” means all trademarks, service marks, trade names or logos identifying the Software.

1.8       “Net License Fees” the license fees for the Software received by XXXX after discounts, less any amounts deducted for financing fees, royalties, returns, or taxes (other than taxes on XXXX’s net income).  In no event shall Net License Fees include any fees received by XXXX for support, consulting, training or any other materials or services.

1.9
“Partner Developments” means any custom software and the related functional and technical designs, programs, modules, code, algorithms, flowcharts, data diagrams, and documentation developed for use with the Software which is independently developed by Partner in accordance with this Agreement (a) after the Effective Date, and (b) on behalf of an End User for such End User's particular business application, and all patents, copyrights, trade secrets and other intellectual property rights therein. The term “Partner Developments” shall not include the Software, Documentation or XXXX Developments, or any portion thereof.

1.10        “Partner Services” means services performed by Partner solely for End Users in the Territory, which services are (a) associated with the Software and (b) consistent with the terms and conditions under which the End User has licensed the Software from XXXX or Partner as applicable. Partner Services may include, but are not limited to, the creation and delivery of Partner Developments, installation of the Software, customization of the Software (i.e., implementation of the End User’s particular objectives, processes, and business rules) consultation regarding proper utilization and optimization of the Software, project management, business analysis and redesign, organizational impact, change and transition management, site planning, and integration services (i.e., integration of the Software with hardware, third party software or Partner software). 

1.11       
“Partner Price List” means XXXX’s then current partner price list applicable to the geographic region in which the Software is to be used (a copy of which shall be made available to Partner upon execution of this Agreement).

1.12         “Pre-release Software”  means  any  version  of  the  Software    marked alpha, beta or otherwise designated by XXXX as not generally available for license by XXXX’s customers.

1.13
“Services Partner Program Fee” means the annual fee due to XXXX by Partner as described in Section 9.1 (“Fees and Payment Terms”).

1.14
“Software” means machine executable copy of the object code of the generally available version of the software products specified in Exhibit A or provided to Partner pursuant to Section 2.2.2(b) (“Relationship Terms”). Software specifically excludes Pre-release Software.

1.15
“SOW” means a statement of work which references this Agreement and is executed by both parties.

1.16    “Sublicense Agreement” means Partner’s form of written agreement pursuant to which Partner sublicenses the Software to an End User.

1.17          “Territory” means the geographic area(s) identified in Section 2.1 (“Relationship Terms”).

1.18
  
 “Updates” means modifications, made by XXXX to the Software, that XXXX generally makes available at no additional charge to its customers who are subscribing to support services and who are current in the payment of support services fees.  Updates may be used in accordance with the terms relating to Software hereunder. 
2.
RELATIONSHIP TERMS
2.1
Appointment of Partner. XXXX appoints Partner, during the term of this Agreement, as XXXX’s nonexclusive services partner to (a) perform Partner Services for End Users in the Territory; and (b) in conjunction with the performance of such Partner Services, either (i) sublicense the Software to End Users or (ii) facilitate the placement of orders for the Software directly by End Users, as applicable. Partner’s Territory shall include the geographic areas indicated by a check mark below; provided, however, the terms and conditions of this Agreement may be subject to different or further terms and conditions as may be appropriate for a particular country, which terms and conditions shall be specified in an addendum to this Agreement.

Partner’s “Territory” shall include [check all that apply]:

  The Americas (North, South and Central America) 

  Europe, Middle East, and Africa

  Asia Pacific

  Other: 


                  

                
   

2.2
       Obligations of XXXX.  XXXX shall:


       2.2.1 
  provide to Partner, at no charge and upon execution of this Agreement, one (1) copy each of the Software and Documentation solely for Partner’s use in accordance with Section 3 (“License Grant”);  


      2.2.2 
  provide to Partner, at no charge and upon XXXX’s receipt and acceptance of a completed Partner order form (a copy of which shall be made available to Partner upon execution of this Agreement), a commercially reasonable number of (a) additional copies of the Software, and (b) copies of other commercially available software products on the Partner Price List, which products shall then be considered Software, for use by Partner solely in accordance with Section 3 (“License Grant”);


      2.2.3 
  provide to Partner, at a mutually agreed upon time, at a XXXX training facility and at the fees set forth in Section 4.1.5 (“Partner Program Benefits”) XXXX’s generally available training classes on the features, functions, operation and installation of the Software; 


2.2.4   make available to Partner, at XXXX's standard pricing, reasonable quantities of XXXX's sales and technical brochures and any generally available user manuals and guides in hard copy form; and


    2.2.5  provide to Partner the services partner program benefits specified in Section 4 (“Services Partner Program Benefits”).

2.3
       Obligations of Partner.  Partner shall:

2.3.1    pay the annual Services Partner Program Fee set forth in Section 9.1 (“Fees and Payment Terms”);

2.3.2   perform Partner Services, sublicense the Software to End Users and facilitate the placement of orders for the Software and support services directly by End Users, as applicable, solely in accordance with the terms and conditions of this Agreement;

2.3.3   use the Software and Documentation solely for Partner’s internal training, development and demonstration purposes as specified in Section 3 (“License Grant”); 

2.3.4    in each of the geographic areas in the Territory, ensure that (a) at least two (2) of Partner’s personnel have completed training in the features, functions, operation and installation of the then current version of the Software prior to demonstrating the Software; (b) at least four (4) of Partner’s personnel have completed such training within six (6) months from the Effective date;  and (c) at least four (4) of Partner’s personnel remain trained in the Software at all times during the term of the Agreement, at Partner’s expense;

2.3.5   provide to End Users training classes on the Partner Developments, if necessary;

2.3.6 in demonstrating the Software, not make any representations, warranties, conditions or guarantees concerning the Software that are inconsistent with or in addition to those made by XXXX; and

2.3.7    not take any action which may in any way damage the goodwill, name and reputation of XXXX.

3.
         LICENSE  GRANT

3.1
Software and Documentation. Provided Partner has met the training requirements set forth in Section 2.3.4 (“Relationship Terms”), XXXX hereby grants to Partner, at no charge and during the term of this Agreement, a nonexclusive, nontransferable license to reproduce and use a commercially reasonable number of copies of the Software and Documentation solely for the purposes of:

3.1.1   providing training in the Software on Partner’s premises to Partner’s employees;  

                 3.1.2 developing, testing and supporting Partner’s delivery of Partner Services to End Users; 

                 3.1.3   demonstrating the Software to prospective End Users or End Users. In the event any such demonstration takes place on the prospective End User’s or End User’s premises, Partner shall be responsible for (a) ensuring that a confidentiality agreement is in place with such prospective End User or End User prior to demonstrating the Software, and (b) promptly removing the Software from such premises after demonstrating the Software; and


3.1.4  archival and emergency back-up.

3.2
End User Licensing Options. 


3.2.1
Sublicensing Option. XXXX hereby grants to Partner, in consideration of Partner’s payment of the fees specified in Section 9.2 (“Fees and Payment Terms”) and during the term of this Agreement, a nonexclusive, nontransferable license to market, promote, and sublicense the Software to End Users in the Territory, in object code form only and solely in accordance with the terms and conditions of this Agreement, provided that (a) such sublicense is granted by Partner to an End User in conjunction with Partner’s performance of Partner Services for such End User; (b) such sublicense is granted by Partner pursuant to a Sublicense Agreement, which Sublicense Agreement includes terms and conditions which are materially no less protective of XXXX’s rights than those set forth in the Mandatory Terms of Sublicense Agreement attached hereto as Exhibit B; (c) such sublicense contains any other provisions necessary for Partner to satisfy its commitments under this Agreement; and (d) Partner places a sublicense order with XXXX in accordance with Section 7.1 (“Orders”). In the event the Software sublicensed by Partner includes third party software which is distributed by XXXX, Partner and End User shall enter into any additional agreements which may be required under XXXX’s agreement with such third party. Partner shall be responsible for enforcing the terms of the Sublicense Agreement and shall inform XXXX immediately of any known breach. Software licenses and license components may not be transferred between, re-used by, or used for multiple End Users (i.e. each End User must purchase its own licenses).


3.2.2
Direct Licensing Option. If Partner elects not to sublicense the Software to End Users, then Partner shall facilitate the placement of such orders with XXXX for the Software directly by End Users in the Territory, solely in accordance with the terms and conditions of this Agreement, provided that (a) placement of any order for Software facilitated by Partner on behalf of an End User is in conjunction with Partner’s performance of Partner Services for such End User, and (b) any such order is placed in accordance with Section 7.2 (“Orders”). In consideration of (i) Partner’s facilitation of the placement of an order in accordance with this Section, and (ii) Partner’s performance of a minimum of one (1) marketing activity and one (1) sales activity as described in the list of marketing and sales activities attached hereto as Exhibit D, upon Partner’s request and at Partner’s option XXXX shall either (a) pay directly to Partner a percent of the Net Licensee Fees from such transaction as a marketing assistance fee (“MAF”), or (b) contribute a percent of the Net License Fees from such transaction into a marketing development fund (“MDF”), in accordance with Section 3.2.2.1. 



3.2.2.1 XXXX shall only be required to either pay to Partner an MAF or make a contribution to the MDF if Partner files an MAF payment/MDF contribution request form, a copy of which is attached hereto as Exhibit E, promptly after the requisite marketing and sales activities are performed and no later than the date of XXXX’s receipt of an order from the End User. Upon XXXX’s acceptance of Partner’s MAF payment/MDF contribution request, XXXX shall either pay directly to Partner or contribute into the MDF (as directed by Partner) the percent specified in Exhibit H of the Net License Fees from such transaction. XXXX shall indicate its acceptance of the MAF payment or MDF contribution request by signing and returning a copy of the MAF payment/MDF contribution request form to Partner. Such MAF payment or MDF contribution shall be made only for Software which is directly associated with the Partner Services provided to such End User by Partner in a specific project.  Furthermore, no MAF payment or MDF contribution shall be made for any additional licenses of such Software subsequently purchased by such End User unless Partner has facilitated the placement of the order and performed the requisite marketing and sales activities in accordance with this Agreement. MAF payments and MDF contributions due pursuant to this Section shall be made within thirty (30) days of XXXX's receipt of the applicable license fees from the End User. Partner’s selection of either an MAF payment or an MDF contribution as indicated by Partner on the MAF payment/MDF contribution request form is final.



3.2.2.2 The MDF may be used for any joint marketing and related activities upon which the parties mutually agree as described herein. From time to time during the term of this Agreement, the parties may make recommendations regarding the specific use of the MDF. The parties shall each designate an MDF representative for their company who shall have the authority to accept or reject the recommendation. Money from the MDF may only be dispersed upon XXXX’s receipt of written approval from both MDF representatives. Upon termination of the Agreement for any reason, each party shall receive fifty percent (50%) of any unused money remaining in the MDF.


3.2.3
End User Support Services. XXXX hereby grants to Partner, in consideration of Partner’s payment of (or causing the payment of) the annual support fees specified in Section 9.2 (“Fees and Payment Terms”) and during the term of this Agreement, a nonexclusive, nontransferable right to facilitate the placement of orders with XXXX for support services for the Software directly by End Users in the Territory, solely in accordance with the term and conditions of this Agreement, provided any such order is placed by Partner in accordance with Section 7.3 (“Orders”). In the event Partner sublicenses the Software to an End User, Partner shall include in each Sublicense Agreement terms and conditions which are materially no less protective of XXXX’s rights relating to support services for the Software than those set forth in the Mandatory Terms of Sublicense Agreement attached hereto as Exhibit B. Partner shall also communicate to such End Users that support services for the Software shall be provided (or caused to be provided) by XXXX solely in accordance with XXXX’s then current support services policies and procedures described in its then current support services user’s guide (a copy of which XXXX shall provide to Partner upon Partner’s request).

3.3
XXXX Developments. If applicable, XXXX grants to Partner a nonexclusive, nontransferable, perpetual, royalty-free license to (a) use the XXXX Developments solely in conjunction with the Software and solely for the purposes of and in accordance with this Section 3 (“License Grant”), or (b) in the event XXXX has performed subcontract services, sublicense to the End User the right to use the XXXX Developments solely in conjunction with the Software and solely in a manner consistent with the terms and conditions under which the End User has licensed the Software from XXXX.

3.4
Proprietary Notices. Partner agrees to maintain and reproduce (and not alter, obscure or delete) all copyright notices and trademarks of XXXX and any XXXX Licensors contained in the Software and Documentation.  Partner further agrees to have copyright notices as provided by XXXX appear on media labels.

3.5
License Exclusions.  Partner may use the Software and Documentation only to the extent expressly authorized or licensed under this Agreement.  No other rights to the Software and Documentation are granted by XXXX to Partner, or may be granted by Partner to any third party, including, without limitation, any End User.  Specifically, but not by way of limitation, Partner shall not :  


   3.5.1 reproduce (except as expressly authorized by this Agreement), modify or create derivative works of the Software or Documentation;


    3.5.2  sublicense (except as expressly authorized by this Agreement), distribute, disclose, rent, lease or otherwise transfer the Software or Documentation to any third party, including, without limitation, any End User;  


         3.5.3  use the Software (or permit use of the Software) for any dial-up, remote access, interactive, timesharing or other on-line service for which Partner receives compensation from subscription fees;


       3.5.4  reverse engineer, disassemble, decompile or otherwise attempt to derive the source code of the Software, except to the extent permitted by applicable law or regulation;


        3.5.5  use the Software or Documentation to develop, enhance or modify products that XXXX deems to compete with XXXX’s products;


       3.5.6  use the Software for Partner’s own or any End User’s internal business purposes, in which case Partner shall enter into a separate end user licensing agreement directly with XXXX;   


        3.5.7  use the Software for purposes of conducting comparative analyses or product benchmark testing without XXXX’s prior written approval; or


     3.5.8  provide Software or Documentation to End Users for purposes of evaluation.  In the event an End User wishes to acquire the Software or Documentation for evaluation purposes, End User shall enter into a separate evaluation agreement directly with XXXX.

3.6
         Adobe Software. Notwithstanding any terms and conditions in this Agreement to the contrary including, but not limited to, Section 12 (“Warranties”), Partner’s use of any Adobe software provided hereunder is subject to the terms and conditions of the Adobe End User License Agreement provided in electronic form with the Adobe software.

4.
SERVICES PARTNER PROGRAM BENEFITS

4.1 Services Partner Program Benefits. If Partner is current in its annual payment to XXXX of the Services Partner Program Fee specified in Section 9.1 (“Fees and Payment Terms”), then during the term of this Agreement and in consideration of Partner’s payment of such fees, Partner shall be entitled to the following:


4.1.1 Membership. Partner shall be entitled to be a member of the XXXX services partner program and each party may identify Partner as such.


4.1.2 Use of Name, Logos and Marks. Partner may use XXXX’s company name and logo (which logo shall be made available to Partner upon execution of this Agreement) in (a) Partner’s advertisements, catalogs, exhibits and public relations materials for the sole purpose of identifying Partner as a XXXX services partner; and (b) Partner’s technical guides and manuals for the sole purpose of identifying the Software.  Partner may use the Marks for the sole purpose of identifying the Software. Partner shall ensure that all copies of XXXX’s company name and logo and the Marks used by Partner are exact copies with respect to color, style and all other details. XXXX reserves the right to review and approve Partner’s copies of XXXX’s name and logo and the Marks prior to Partner’s use. Partner acknowledges and agrees that all Marks are the exclusive property of XXXX or XXXX Licensors, as applicable. Partner shall not take any action that jeopardizes XXXX’s or XXXX Licensors’ proprietary rights or acquire any right in the Marks except as specifically set forth in this Section 4.1.2.  Partner shall not register, directly or indirectly, any trademark, service mark, trade name, copyright, company name or other proprietary or commercial right which is identical or confusingly similar to the Marks or which constitutes a translation into other languages. Partner’s use of XXXX’s company name and logo and the Marks shall be subject to any additional guidelines or instructions which may be provided to Partner by XXXX from time to time.


       4.1.3        Joint Marketing Activities. XXXX, at its sole discretion, may ask Partner to participate with XXXX in one or more of the following joint marketing activities. XXXX may ask Partner to:



       4.1.3.1 issue a joint press release, provided that the parties shall mutually agree upon the content of such press release prior to release; 



4.1.3.2 establish reciprocal links between XXXX’s and Partner’s web site;



    4.1.3.3 participate in joint sales calls or visits to potential End Users, subject to both parties’ availability;



        4.1.3.4 coordinate the creation of a customer success story with an End User, provided that the parties shall mutually agree upon the content of such success story prior to publication; 



       4.1.3.5  attend user conferences, trades shows, road shows, analyst briefs and other industry events, provided that (a) the parties shall mutually agree upon Partner’s level of participation in such event prior to the date of the event; and (b) each party shall be responsible for its own expenses.


       4.1.4
   Support Services. XXXX shall provide or cause to be provided to Partner (a) support services for the Software licensed to Partner pursuant to Section 3.1 (“License Grant”) in accordance with XXXX’s support policies and procedures described in its then current support services user’s guide (a copy of which XXXX shall provide to Partner upon Partner’s request); and (b) Updates of the Software, as available. Prior to discontinuing support services for any Software product line, XXXX shall provide Partner with at least six (6) months advance notice. Partner shall be entitled to designate up to two (2) suitably qualified support contacts, who have completed the requisite XXXX training, by completing and submitting to XXXX the contact information sheet attached hereto as Exhibit G. Support services shall be provided for one (1) year from the Effective Date and shall be extended each year for an additional one (1) year term upon XXXX’s receipt of Partner’s payment of the Services Partner Program Fee. XXXX shall have no obligation to provide support services if Partner fails to make any Services Partner Program Fee payment or otherwise elects to discontinue support services. XXXX shall have no obligation to support (a) altered, damaged or modified Software; (b) Software that is not the then current or previous sequential release; (c) Software problems caused by Partner’s negligence, hardware malfunction or other causes beyond the control of XXXX; (d) Software installed in an operating environment for which the Software has not been licensed; or (e) a failure that cannot be reproduced at XXXX’s facility or via remote access to Licensee’s facility. 

                 4.1.5
        Discount on Training. Partner shall be entitled to attend, at a mutually agreed upon time, any of the generally available XXXX training classes held at XXXX training facilities at the prices specified in the Partner Price List less the discount percentage specified in the fee and discount schedule attached hereto as Exhibit H.

5.
TRAINING

5.1
Training Classes. Current class descriptions, including appropriate prerequisites, class outlines, class schedules and pricing for training classes held at a XXXX training facility are available on XXXX’s web site and in the Partner Price List. Training classes are conducted in English. All travel arrangements and expenses related to such training are the responsibility of Partner.

5.2
On-site Training. In the event that Partner desires to have XXXX conduct training classes at a site other than a XXXX training facility, such training classes shall be set forth in an SOW attached hereto and shall be attended solely by employees of Partner. Partner and XXXX shall sign a separate SOW for each training assignment.

6.
XXXX SERVICES

6.1
XXXX Services. XXXX shall perform XXXX Services described in one or more SOWs attached hereto under the terms and conditions of this Agreement. XXXX Services shall be scheduled at mutually agreeable times, subject to the availability of XXXX personnel. Partner and XXXX shall sign a separate SOW for each engagement. For each SOW attached hereto, Partner shall appoint a Partner contact to work with the XXXX consultant providing XXXX Services hereunder. Partner shall provide XXXX with access to and use of all information, documentation, computer time and facilities deemed necessary by XXXX to provide the XXXX Services to Partner hereunder. Changes to the XXXX Services described in an SOW shall be effective only if agreed to by XXXX and Partner in a written document setting forth the modification and, as applicable, any resultant changes to the delivery schedule, fees and payment terms. Unless otherwise agreed by the parties, XXXX may use subcontractors in the performance of XXXX Services hereunder. In the event Partner contracts with XXXX for subcontract services, the terms and conditions contained in any agreement between Partner and End User shall be of no force or effect on XXXX, except to the extent any such term or condition is included in the SOW executed between XXXX and Partner. Partner acknowledges that XXXX’s provision of the XXXX Services described herein is independent and wholly separate from Partner’s purchase of XXXX Software licenses.

7.
ORDERS 

7.1
Sublicense Orders. With respect to both initial orders and subsequent orders for Software sublicensed by Partner to an End User pursuant to a Sublicense Agreement, Partner shall submit to XXXX (a) a signed Verification Form (a copy of which is attached hereto as Exhibit C), and (b) Partner’s purchase order for the Software. 

7.2
Direct Licensing Orders. For initial orders for Software licenses placed with XXXX where an End User is to be licensed directly by XXXX, Partner shall submit (or instruct the End User to submit) to XXXX (a) an End User License Agreement and software product schedule signed by the End User, and (b) a purchase order for the Software. For subsequent orders for Software licenses placed pursuant to an End User License Agreement, Partner shall submit (or instruct the End User to submit) to XXXX (a) a software product schedule to the End User License Agreement signed by the End User, and (b) a purchase order for the Software. 

7.3 
End User Support Orders. Orders for Software submitted pursuant to Section 7.1 or 7.2 should also contain annual support fees. Notwithstanding the foregoing, if any of Partner’s sublicense orders for Software do not contain support fees, then Partner shall instruct the End User to submit a purchase order directly to XXXX for such support. In either event, Partner shall submit (or instruct the End User to submit) to XXXX the End User contact sheet attached hereto as Exhibit F.

7.4
General. XXXX reserves the right to reject any order which is not submitted in accordance with this Section 7. Once the Software on a purchase order has been shipped by XXXX, such purchase order may not be amended without the prior written consent of XXXX.

8.
DELIVERY

8.1
Software and Documentation. Upon execution of this Agreement, XXXX shall deliver to Partner the Software and Documentation specified in Section 2.2.1 (“Relationship Terms”). Upon XXXX’s receipt of a valid order submitted by Partner (or an End User as applicable) in accordance with Section 7 (“Orders”) XXXX shall deliver to either Partner or an End User, as applicable, (1) copy each of the Software specified in such order and the related Documentation. Software ordered pursuant to Partner’s written purchase order shall be shipped by XXXX F.O.B. point of destination to the address specified on the applicable purchase order, and Partner shall bear all expenses of the shipment.

9.
FEES AND PAYMENT TERMS 

9.1
Services Partner Program Fee. Partner shall pay to XXXX the Services Partner Program Fee specified in the fee and discount schedule attached hereto as Exhibit H. The Services Partner Program Fee shall be invoiced annually by XXXX in advance.  Partner’s failure to pay such fees may result in termination of this Agreement subject to Section 15.2.3 (“Term and Termination”).

9.2      
License Fees and Support Fees for End User Sublicenses. Partner shall pay XXXX a license fee for Software sublicensed by Partner to an End User pursuant to a Sublicense Agreement equal to XXXX's list price for such Software, as specified in the Partner Price List, less the percent discount specified in the fee and discount schedule attached hereto as Exhibit H.  Support fees for such Software shall be calculated and paid as specified in the Partner Price List (i.e. no discount shall apply).  Partner will solely determine the license and support fees which it charges End Users for the Software. Partner shall receive no direct remuneration from XXXX. As mutually agreed by all parties, either XXXX or Partner shall invoice an End User for support services fees subsequent to the initial year. Support fees are due and payable to XXXX annually in advance.

9.3
XXXX Services Fees. XXXX shall perform XXXX Services at XXXX’s then current consulting rates. Fees for XXXX Services provided under this Agreement shall be invoiced to Partner on a monthly basis.

9.4 
Expenses. Partner shall reimburse XXXX for any reasonable travel and out-of-pocket expenses actually incurred by XXXX in the course of providing XXXX Services or on-site training. Partner shall be responsible for its own travel and out-of-pocket expenses associated with attending XXXX training classes at a XXXX facility. In the event that XXXX conducts training classes at a site other than a XXXX training facility, Partner shall be responsible for the travel and out-of-pocket expenses of XXXX.

9.5
Payment Terms. All fees due under this Agreement shall be due and payable net thirty (30) days from the date of XXXX’s invoice therefor. Partner’s payment obligations under this Agreement are non-cancelable and payment is non-refundable. Partner shall not be relieved of its obligations to pay fees owed to XXXX hereunder by the nonpayment of such fees by an End User. Payments that are overdue shall accrue interest at the rate of one and one-half percent (1½%) per month or the maximum rate permitted by law, whichever is the lesser. If applicable, Partner shall furnish XXXX with appropriate tax exemption certificates, and shall be responsible for timely payment of all taxes (including without limitation, sales, value added, and withholding taxes), fees, import and export fees and duties arising from the performance by the parties of the terms of this Agreement, other than taxes based upon the net income of XXXX.

9.6
Audit. Partner shall keep records related to its use and sublicensing of the Software during the term of this Agreement and for a period of one (1) year thereafter.  XXXX shall have the right, at its expense and no more often than once during any calendar year, to inspect (or have an independent auditor inspect) such records of Partner.  Such inspections shall be conducted on reasonable notice and during regular business hours to verify Partner’s compliance with the terms and conditions of this Agreement. If Partner’s use or sublicensing of the Software is found to be greater than permitted under this Agreement,  then XXXX shall invoice Partner for the additional Software and support services and Partner shall pay such fees in accordance with this Agreement. If the resulting adjustments to the license and support fees owing by Partner are greater than five percent (5%) of the license and support fees paid by Partner to XXXX under this Agreement, Partner will pay the expense associated with such audit in addition to the additional license and support fees.

10.
CONFIDENTIALITY

10.1
Confidential Information.  Subject to the limitation set forth in Section 10.3, “Confidential Information” shall mean (a) the Software (including, without limitation, any source code of the Software), Documentation, XXXX Developments,  Partner Price List, Pre-release Software, and Updates; (b) the results any of comparative analyses or product benchmark testing conducted on the Software; (c) all written or tangible information of either party which is clearly marked as confidential or proprietary; and (d) all orally or visually disclosed information of either party which is clearly identified as confidential or proprietary at the time of disclosure. 

10.2
Treatment and Use. During the term of this Agreement and for a period of five (5) years thereafter, each party receiving Confidential Information of other party agrees to (a) use the same degree of care as that party uses to protect its own confidential information of a similar nature, but no less than a reasonable degree of care, to prevent the unauthorized use, dissemination, duplication or publication of such Confidential Information; (b) limit disclosure to those of its employees and contractors as have a need to know such Confidential Information to accomplish the purposes of this Agreement and who are bound by an obligation of confidentiality; (c) advise its employees and contractors who might have access to Confidential Information of the confidential nature thereof; and (d) not disclose such Confidential Information to any third party, use any Confidential Information for any unauthorized purpose, or use the Confidential Information for any purpose or in any manner that would constitute a violation of any laws or regulations, including without limitation the export control laws of the United States.

10.3
Exceptions. Neither party shall be required to maintain in confidence any information which (a) at the time of disclosure to the receiving party is in the public domain; (b) after disclosure, becomes part of the public domain by publication or otherwise, except by breach of this Agreement; (c) was in the receiving party’s possession at the time of disclosure by the disclosing party and which was not acquired, directly or indirectly, from the disclosing party; (d) the receiving party can demonstrate resulted from its own research and development, independent of disclosure from the disclosing party; (e) the receiving party receives from third parties, provided such information was not obtained by such third parties from the disclosing party on a confidential basis; or (f) information which is produced in compliance with applicable law or a court order, provided the other party is given reasonable notice of such law or order and an opportunity to attempt to preclude or limit such production.

11.
         OWNERSHIP

11.1 
    Software and Documentation.  XXXX, or the applicable XXXX Licensor, retains all right, title and interest in and to the Software, Documentation and any modifications and enhancements thereto, and all patents, copyrights, trade secrets and other intellectual property rights therein. The Software and Documentation may not be reproduced or used except as expressly authorized by this Agreement. No rights are granted to Partner with respect to any source code.

11.2       XXXX Developments.  XXXX, or the applicable XXXX Licensor, retains all right, title and interest in and to the XXXX Developments and all patents, copyrights, trade secrets and other intellectual property rights therein. Partner acknowledges and agrees (a) such XXXX Developments provided herein by XXXX shall not be considered a “work made for hire”; and (b) neither Partner nor End User acquires any right, title or interest in the XXXX Developments.

11.3        Partner Developments.  Subject to XXXX's rights in the Software, Documentation and XXXX Developments, Partner retains all right, title and interest in and to the Partner Developments and all patents, copyrights, trade secrets and other intellectual property rights therein. If Partner incorporates or embeds any third party software into Partner Developments, Partner represents and warrants to XXXX and to End Users for which Partner develops Partner Developments, that Partner has sufficient rights to incorporate such third party software into the Partner Developments.

12.
        WARRANTIES 

12.1
  Title. XXXX warrants to Partner that it has title and/or the authority to grant licenses of the Software. For any breach of this warranty, Partner’s exclusive remedy and XXXX's entire liability shall be as set forth in Section 13.2 (“Indemnity”).

12.2       Software.  Except as otherwise set forth in Section 12.5, XXXX warrants to Partner that, for a period of ninety (90) days from the date of shipment of the Software to Partner or any End User, as applicable, the Software shall perform, in all material aspects, the functions described in the Documentation when operated on the platform specified in the Documentation. Any claim submitted under this warranty must be submitted in writing to XXXX within the specified warranty period.  For any breach of this warranty, Partner’s exclusive remedy and XXXX's entire liability shall be for XXXX to (a) use commercially reasonable efforts to repair the Software so that it operates as warranted; or (b) if XXXX is unable to make the Software operate as warranted, to refund to Partner the license fees paid to XXXX for the non-conforming Software, if any.

12.3
Services.    XXXX warrants to Partner that, for a period of thirty (30) days from delivery of the applicable service, the XXXX Services provided hereunder shall be of a professional quality conforming to generally accepted industry standards and practices. Any claim submitted under this warranty must be submitted in writing to XXXX within the specified warranty period.  For any breach of this warranty, Partner’s exclusive remedy and XXXX's entire liability shall be for XXXX to (a) re-perform, at no charge, the non-conforming XXXX Services; or (b) if XXXX is unable to re-perform the XXXX Services as warranted, to refund to Partner the fees paid to XXXX for the non-conforming XXXX Services, if any.

12.4
“AS IS” Warranty. Any Pre-release Software or source code of the Software is provided “AS IS”, without any warranty of any kind.

12.5 
Disclaimer. XXXX does not provide any warranty of any kind with respect to Software which has been modified by Partner or any party other than XXXX or XXXX’s Licensors, or to Software which has been improperly installed or used in a manner other than as authorized under this Agreement to the extent such modification(s) or improper installation cause the breach of warranty.  XXXX does not warrant that the Software shall meet Partner’s or any End User’s requirements, that the Software shall operate in the combinations which Partner or any End User may select for use, that the operation of the Software shall be uninterrupted or error-free, or that all Software errors shall be corrected.  XXXX reserves the right to charge Partner for services performed by XXXX in connection with reported failures which are later determined to be caused by operator error, untrained users, equipment, malfunction, software not supplied by XXXX or by alterations or additions to the Software by persons other than XXXX employees or consultants. THE WARRANTIES ABOVE ARE EXCLUSIVE AND IN LIEU OF ALL OTHER WARRANTIES, WHETHER EXPRESS OR IMPLIED, INCLUDING THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.

13.
         INDEMNITY

13.1
General Indemnity. Partner agrees, at its expense, to defend, indemnify and hold XXXX and its directors, employees and agents harmless from and against all liabilities, damages, costs, fees and expenses, including reasonable attorneys' fees, incurred as a result of any claims or demands arising from or in connection with (a) any breach by Partner of the terms of this Agreement, if liability on any such claim would have been avoided by Partner’s compliance with the terms of this Agreement; or (b) any use by End Users of any product not licensed by XXXX but used in conjunction with the Software upon the recommendation of Partner, if liability on any such claim would have been avoided by the exclusive use of the Software.

13.2
Sublicense Indemnity. Partner agrees, at its expense, to defend, indemnify and hold XXXX and its directors, employees and agents harmless from and against all liabilities, damages, costs, fees and expenses, including reasonable attorneys' fees, incurred as a result of any claims or demands arising from or in connection with (a) Partner’s failure to include within its Sublicense Agreement terms and conditions materially no less protective of XXXX’s rights as those set forth in Exhibit B; (b) any breach by an End User of a Sublicense Agreement; or (c) any breach by Partner of the terms of this Agreement or any Sublicense Agreement.

13.3
Intellectual Property Indemnity. XXXX agrees, at its expense, to defend, indemnify and hold Partner and its directors, employees and agents harmless from and against all liabilities, damages, costs, fees and expenses, including reasonable attorneys' fees, incurred as a result of a claim that Software furnished and used within the scope of this Agreement infringes a copyright or patent, provided that XXXX shall have no liability for any claim of infringement based on (a) use of a superseded or altered release of Software, except for such alteration(s) or modification(s) which have been made by XXXX, if such infringement would have been avoided by the use of a current unaltered release of the Software that XXXX provides to Partner; or (b) the combination, operation or use of any Software furnished under this Agreement with programs or data not furnished by XXXX, if such infringement would have been avoided by the use of the Software without such programs or data.  In the event the Software is held or believed by XXXX to infringe, XXXX shall have the option, at its expense, to (a) modify the Software to be non-infringing, (b) obtain for Partner a license to continue using the Software, (c) substitute the Software with other substantially similar software, or (d) if none of the foregoing remedies are commercially feasible, terminate this Agreement upon written notice to Partner.  This Section 13.3 states XXXX‘s entire liability for infringement.

13.4 
General. Indemnification provided hereunder shall require that the indemitee notifies the indemnitor in writing within thirty (30) days of the claim, (b) the indemnitor has sole control of the defense and all related settlement negotiations, and (c) the indemnitee provides the indemnitor with the assistance, information and authority reasonably necessary to perform the above. Reasonable out-of-pocket expenses incurred by the indemnitee in providing such assistance shall be reimbursed by the indemnitor.

14.
           LIMITATION OF LIABILITY

14.1     Limitation of Liability.    EXCEPT AS EXPRESSLY PROVIDED IN SECTION 13.3 (“INDEMNITY”), XXXX’S TOTAL LIABILITY FOR DIRECT DAMAGES UNDER THIS AGREEMENT SHALL IN NO EVENT EXCEED THE TOTAL AMOUNT OF FEES PAID BY PARTNER TO XXXX UNDER THIS AGREEMENT DURING THE MOST RECENTLY ENDED SIX MONTH PERIOD PRECEDING THE TIME OF ACRUAL OF SUCH LIABILITY. XXXX  LICENSORS SHALL IN NO EVENT BE LIABLE FOR DIRECT DAMAGES HEREUNDER, AND NEITHER XXXX NOR ITS LICENSORS SHALL BE LIABLE FOR LOSS OF PROFITS, LOSS OR INACCURACY OF DATA, OR INDIRECT, SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES, EVEN IF IT HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.THE PARTIES AGREE TO THE ALLOCATION OF LIABILITY RISK SET FORTH IN THIS SECTION 14.

15.
TERM AND TERMINATION

15.1
Term.  Unless sooner terminated in accordance with this Section 15.1, the term of this Agreement shall be for an initial period of one (1) year from the Effective Date.  This Agreement shall automatically renew for successive one (1) year periods unless otherwise terminated by either party as provided herein.

15.2
Termination for Cause.  Either party may terminate this Agreement upon written notice of termination to the other party in any of the following events:

15.2.1
the other party materially breaches this Agreement in a manner which can be cured, and such breach remains uncured for thirty (30) days following written notice of breach by the non-breaching party; 

15.2.2
the other party materially breaches this Agreement in a manner which cannot be cured; or

15.2.3
the other party fails to make a payment hereunder within fifteen (15) days after written notice that such payment is past due.

15.3
Termination for Convenience.  Either party may terminate this Agreement upon written notice for any or no reason by giving ninety (90) days prior written notice at any time.

15.4
Effect of Termination or Expiration.  In the event of the expiration or termination of this Agreement:


      15.4.1 Each party shall warrant in writing to the other within thirty (30) days of termination that all Confidential Information of the other party then in its possession has been destroyed or returned.  The return or destruction of XXXX Confidential Information by Partner shall include, without limitation, all copies or partial copies of the Software, Documentation and XXXX Developments in any form.


    15.4.2 Partner shall (a) promptly cease representing itself as a XXXX partner, and promptly return to XXXX or destroy, at XXXX's sole option, any advertising and other materials furnished to it by XXXX; and (b) shall remove and thereafter not use the Marks.  Partner's rights and licenses shall terminate upon termination or expiration of this Agreement.  Any obligation of XXXX to provide support services to Partner shall cease; provided, however, XXXX shall continue to provide support services to any End User current in its payment of support fees to XXXX and any sublicenses made by Partner in accordance with this Agreement shall continue in accordance with the Sublicense Agreement, so long as there is no breach thereof.


    15.4.3 Should this Agreement expire or be terminated for any reason, neither party shall be liable to the other (because of such expiration or termination) for (a) compensation, reimbursement or damages on account of (i) the loss of prospective profits, anticipated sales or goodwill; or (ii) expenditures, investments, leases or commitments, in connection with the business of XXXX or Partner; or (b) for any other reason whatsoever resulting from such termination or expiration.  Termination or expiration of this Agreement shall not release either party from its liability to pay the other party any fees owing to the other party under the terms of this Agreement.

15.5
Survival.  The provisions of Sections 1 (“Definitions”), 9 (“Fees and Payment Terms”), 10 (“Confidential Information”), 11 (“Ownership”), 13 (“Indemnity”), 14 (“Limitation of Liability”), 15.4 (“Term and Termination”) and 17 (“General”) shall, to the extent applicable, survive any expiration or termination of this Agreement.

16
PRE-RELEASE SOFTWARE

16.1 
Pre-release Software.  If Partner is selected for participation and elects to participate in a Pre-release Software program, Partner agrees that (a) XXXX shall have no obligation to correct errors in or deliver updates to the Pre-release Software; (b) XXXX shall have no obligation to otherwise support the Pre-release Software once a general release or a later Pre-release Software of the software is delivered to Partner (or has been made generally available to customers but Partner has declined to pay the applicable support services and license fees to obtain such version); (c) Partner shall provide XXXX with appropriate test data for the Pre-release Software if necessary to resolve problems in the Pre-release Software encountered by Partner and shall promptly report to XXXX any error condition discovered in the Pre-release Software; (d) the Pre-release Software is experimental, may contain problems and errors and is being provided to Partner on an as-is basis with no warranty of any kind, express or implied; (e) XXXX shall not be responsible or liable to Partner for any losses, claims or damages of whatever nature, arising out of or in connection with the Pre-release Software; (f) Partner’s use of the Pre-release Software shall not be related in any way to production applications or to Partner’s delivery of Partner Services to an End User; (g) Partner shall not distribute the Pre-release Software to third parties without the prior written approval of XXXX; and (h) Partner shall either (i) promptly install each later version of the Pre-release Software received from XXXX and, upon such receipt, stop use of the prior version; or (ii) stop use of the Pre-release Software.  

17.
GENERAL PROVISIONS

17.1
Notices.  Any notice which may be or is required to be given under this Agreement shall be in writing. Notices shall be sent by facsimile, or by registered mail or certified mail, postage prepaid, return receipt requested.  Any facsimile notice should be followed within three (3) business days by written notice.  Notices shall be deemed to have been given when received, properly addressed. All notices to XXXX and Partner shall be addressed as provided in the contact information sheet attached hereto as Exhibit G.  Either party may change its address by giving written notice to the other party.

17.2
Publicity.  Neither party shall issue a press release or other similar publicity of any nature regarding this Agreement without the other party's prior written approval, which shall not be unreasonably withheld.  Notwithstanding the foregoing, each party hereby agrees the other party may use its name, URL and logo on its website and in its customer and partner lists for corporate and financial presentations. 

17.3 
U.S. GOVERNMENT RESTRICTED RIGHTS.  The Software  and Documentation are provided with RESTRICTED RIGHTS. Use, duplication or disclosure by the Government is subject to restrictions as set forth in subparagraph (c)(1)(ii) of the Rights in Technical Data and Computer Software clause at DFARS 252.227-7013 or subparagraphs (c)(1) and (2) of the Commercial Computer Software-Restricted Rights at 48 CFR 52.227-19, as applicable. Manufacturer is XXXX, Inc. Address.
17.4
Inherently Dangerous Applications. The Software is not specifically developed or licensed for use in any nuclear, aviation, mass transit or medical application or in any other inherently dangerous applications. Partner agrees to notify each End User of this limitation. Partner agrees, and each End User shall agree, that XXXX shall not be liable for any claims or damages arising from Partner’s or an End User’s use the Software for such applications.

17.5
Third Party Beneficiaries.       The parties acknowledge that the

Software may include software licensed by XXXX from XXXX Licensors. XXXX Licensors may be direct and intended third party beneficiaries of this Agreement and may be entitled to enforce it directly against Partner to the extent (a) this Agreement relates to the licensing of  XXXX Licensors' software products, and (b) XXXX fails to enforce the terms of this Agreement on XXXX Licensors’ behalf.

17.6
Force Majeure.  Except for the payment of money, neither party shall be liable to the other for any failure to perform or delay in the performance of its obligations caused by circumstances beyond its reasonable control.

17.7
Severability.  If any provision of this Agreement is held to be unenforceable, the parties shall substitute for the affected provision an enforceable provision, which approximates the intent and economic effect of the affected provision.

17.8
No Waiver. The failure by a party to exercise any right hereunder shall not operate as a waiver of such party’s right to exercise such right or any other right in the future.

17.9 
Section Headings. The section headings herein are provided for convenience only and have no substantive effect on the construction of this Agreement.

17.10
No Agency.  It is agreed and understood that neither XXXX nor Partner has any authority to negotiate on behalf of nor bind the other with respect to any matter hereunder. Under no circumstances shall either XXXX or Partner have the right to act or make any commitment of any kind to any third party on behalf of the other or to represent the other in any way as an agent.  Partner is, and shall perform its obligations hereunder as, an independent contractor and is not, and shall not be considered to be, an agent or representative of XXXX.

17.11
  Assignment.  XXXX enters into this Agreement based on the personal representations of Partner's principals as to their knowledge, expertise, ability to provide the Partner Services, and financial status.  Partner shall not therefore assign, transfer or sell any of its rights or delegate any of its responsibilities under this Agreement without XXXX’s prior written consent. 

17.12          Attorneys’ Fees. In the event that any legal action, including arbitration, is required in order to enforce or interpret any of the provisions of this Agreement, the prevailing party in such action shall recover all reasonable costs and expenses, including attorneys’ fees, incurred in connection therewith.

17.13 
Export Restrictions.  Partner agrees to comply fully with all applicable regulations of the United States Department of Commerce and with the United States Export Administration Act, as amended from time to time, and with all applicable laws and regulations of other jurisdictions with respect to the exportation, importation and use of the Software and media (including without limitation UN embargoes) to ensure that the Software and media are not exported, imported or used in violation of law.

17.14
Equitable Relief. Each party acknowledges that any breach of its obligations with respect to the proprietary rights of the other party or such party's licensors may cause such other party irreparable injury for which there may be inadequate remedies at law and that such other party and its licensors will be entitled to equitable relief, in addition to all other remedies available to it.

17.15
Governing Law and Jurisdiction.  This Agreement shall be governed in accordance with the laws of the State of California, excluding choice of law principles.  In no event shall this Agreement be governed by the United Nations Convention on Contracts for the International Sale of Goods. In any legal action relating to this Agreement, Partner agrees (a) to the exercise of jurisdiction over it by a state or federal court in San Francisco County, California; and (b) that if Partner brings the action, it shall be instituted in one of the courts specified in (a) above.  XXXX may institute legal action in any appropriate jurisdiction.

17.16
Entire Agreement.  This Agreement and the Exhibits attached hereto constitute the entire agreement of the parties as to the subject matter hereof, and supersedes any and all prior oral and written understandings and agreements as to such subject matter. Partner agrees that for each license purchase: (a) the Software available as of the date of each purchase is sufficient for Partner’s needs as of such date; and b) Partner has not relied on the potential availability of any future products, functionality or feature, or any statement or representation by XXXX or its employees in marketing literature or elsewhere concerning the potential availability of any future product, functionality or feature, in agreeing to such license purchase and pay the applicable license fees and support fees. The parties acknowledge that they have read this Agreement and its Exhibits and agree to be bound by all terms and conditions hereof.  This Agreement may be amended only by written amendment duly signed by authorized representatives of both parties. This Agreement may be executed in counterparts.  A facsimile of a signed copy of this Agreement received from Licensee may be relied upon as an original and if there is any inconsistency between such facsimile and a subsequently received hard copy, the facsimile shall prevail.

EXHIBIT A

DESCRIPTION OF SOFTWARE

Software consists of the following:

	
XXXX Desktop Client

	
XXXX Intranet Client

	

	
XXXX e-Content Server

	
XXXX WebPublisher Client

	
XXXX Client API and DFC

	
XXXX Administrador

	


	

	

	

	

	

	

	

	

	


EXHIBIT B

MANDATORY TERMS OF SUBLICENSE AGREEMENT
XXXX Terms and Conditions

All Sublicense Agreements covering the use of the Software must include terms which are materially no less protective of XXXX’s rights than those set forth below:

1.
License 

End User is granted a perpetual, fully paid, nonexclusive, and nontransferable license to (a) use, solely at End User sites, except as set forth in 1(b), for End User's internal purposes, the licensed number of Seats, users, servers or CPUs of Software, and (b) to allow End User’s Affiliates, subcontractors, agents, clients, vendors, supplier’s and consultants to use the Software solely on behalf of End User in accordance with the terms contained herein, provided each such entity agrees to be bound by the terms contained herein and End User is responsible for such use. XXXX shall provide End User with one (1) machine executable copy of the Software and Documentation.  End User may make copies of the Software subject to the maximum number of Seats, users, servers or CPUs licensed. End User may make a reasonable number of copies of the Software solely for archival or emergency back-up purposes. End User may make copies of the Documentation solely for End User's internal use. If use of a an operating environment supported by XXXX which is different than the operating environment for which Software was originally licensed by End User requires that XXXX provide End User with a new machine executable copy of the Software, End User must be current in the payment of its support service fees for such Software to receive such new copy of the Software for no additional fee. Notwithstanding any terms and conditions to the contrary, use of Adobe software provided hereunder is subject to the terms and conditions of the Adobe End User License Agreement provided in electronic form with the Adobe software. End User shall implement reasonable controls to insure that it does not exceed the maximum number of Seats, users, servers or CPUs licensed. XXXX reserves the right to audit, at its expense, End User’s deployment and use of the Software for compliance with the terms of this Section 1 at any mutually agreeable time during End User’s normal business hours. 
2.
License Exclusions

Except as expressly authorized herein, End User shall not cause or permit any: (i) copying or modification of the Software or Documentation; (ii) reverse engineering, decompilation, translation, disassembly, or discovery of the source code of all or any portion of the Software; (iii) distribution, disclosure, marketing, rental, leasing or transfer to any third party of the Software or the Documentation, or use of the Software for any dial-up, remote access, interactive or other on-line service for which End User receives compensation from subscription fees; (iv) disclosure of the results of Software performance benchmarks to any third party without XXXX’s prior written consent; (v) transfer of the Software; or (vi) export of the Software in violation of U. N. embargoes or U.S. laws and regulations, including the Export Administration Act of 1979, as amended, and successor legislation, and the Export Administration Regulations issued by the Department of Commerce.

3.
Title and Protection 

XXXX (or its licensors) retains all right, title and interest in the Software and Documentation and any copies thereof. Except as otherwise expressly granted in this Agreement, no license, right or interest in any XXXX trademark, copyright, trade name or service mark is granted hereunder. End User shall affix, to each full or partial copy of the Software or Documentation made by End User, all copyright and proprietary information notices as were affixed to the original.
4.
Termination

Within thirty (30) days after termination of this Agreement, End User shall certify in writing that all copies of the Software and Documentation in any form, including partial copies within modified versions, have been destroyed or returned.
5.
Confidentiality

Although copyrighted, the Software is unpublished and contains proprietary and confidential information of XXXX and is considered by XXXX to constitute valuable trade secrets.  End User will hold the Software in confidence and shall protect the Software with at least the same degree of care with which the End User protects its own similar confidential information.

6.
Support Services

Provided End User has paid the applicable support and maintenance fees, XXXX will provide or cause to be provided support services for the Software in accordance with its support policies and procedures described in its then current technical support users guide. Support services fees shall be billed on an annual basis payable in advance. Support services include telephone support and one (1) machine executable copy of the Updates.  End User may make copies of the Documentation and Software provided hereunder subject to the terms and conditions of this Agreement. No updates may be copied by End User to update any copies of the Software made by End User unless support services have been purchased for such copies.Initial year support commences on the date the Software is shipped to End User or on the date of invoice for additional licenses of the Software made by Licensee. XXXX shall have no obligation to provide support services if End User fails to make any required support services payment or otherwise elects to discontinue support services.  In order to reinstate or renew support services, End User must first pay XXXX the then current annual support services fee and all past unpaid support services fees. XXXX shall have no obligation to support (i) altered, damaged or modified Software, or (ii) Software that is not the then-current or previous sequential release, or (iii) Software problems caused by End User’s negligence, hardware malfunction or other causes beyond the control of XXXX, or (iv) Software installed in an operating environment for which the Software has not been licensed, (v) a failure that cannot be reproduced at XXXX’s facility or via remote access to Licensee’s facility. Prior to discontinuing support services for any Software product line, XXXX shall provide End User with at least six (6) months advance notice.
7.
Assignment

End User may not assign the rights to the Software (by operation of law or otherwise) without the prior written consent of XXXX.  Any prohibited assignment shall be null and void.

8.
Third Party Beneficiary

XXXX is a direct and intended third party beneficiary of the license agreement and may enforce it directly against the End User; provided however that XXXX shall not be liable to the End User for any general, special, direct, indirect, consequential, incidental, or other damages arising out of or related to the Software.
YYYY Terms and Conditions

In the event the Software sublicensed by Partner to an End User includes software products owned by YYYY Corporation (“YYYY”) and sublicensed by XXXX to Partner (the “YYYY Software”), the Sublicense Agreement between Partner and the End User must also include following terms and conditions, which shall apply specifically to the End User’s use of all YYYY Software:

(A)
Notwithstanding anything in the Sublicense Agreement to the contrary, the End User shall not, without prior written consent from YYYY, (i) transfer the YYYY Software to any computer other than the computer for which such YYYY Software was originally licensed, except that the End User may temporarily transfer the YYYY Software to a different computer in the event that the originally licensed computer is inoperable; (ii) transfer or assign the YYYY Software to any third party; or (iii) use the YYYY Software with any software products other than the Software licensed under the Sublicense Agreement.

(B)
To the extent permitted by applicable law, YYYY is a direct and intended third party beneficiary of the Sublicense Agreement as it pertains to the license of YYYY Software. 

(C)
For the purposes of the Sublicense Agreement, “Full Use Program” shall mean an unaltered version of the YYYY Software with all functions in tact.

(D)
To the extent the applicable schedule reflects that the End User has licensed an YYYY Software Application Specific Full Use Program (“Application Specific Program”):  (i) Application Specific Program shall mean a copy of the Full Use Program reproduced by the End User from such Full Use Program which is sublicensed concurrently with the Software or which has been previously licensed by the End User from XXXX, Partner or YYYY; and (ii) the End User’s use of an Application Specific Program shall be limited to use and development in conjunction with the Software; and (iii) such Application Specific Program may not be used with any other application programs for which the End User may have a license.  The End User shall be entitled to make one (1) copy of the Full Use Program for each Application Specific Program licensed by the End User as indicated in the applicable schedule. 

(E)
XXXX shall have no obligation to support the YYYY Software. If End User wishes to obtain support services for the YYYY Software, End User shall be entitled to obtain such support services directly from YYYY, pursuant to the information presented at the web sites listed below:



http://www.YYYY.com/support/index.html?overview.html 



http://www.YYYY.com/support/index.html?contact.html  


EXHIBIT C

VERIFICATION FORM

To: XXXX, Inc.

Address
VERIFICATION OF END USER LICENSE AGREEMENT AND VERIFICATION OF ORDER:

The undersigned Partner or Distributor hereby confirms that, pursuant to the terms of its agreement with XXXX, such Partner or Distributor (or its reseller) has entered into a software license agreement with the end user specified below (“End User”) dated  

 .  

The undersigned certifies that such software license agreement specifically contains the licensing  terms and conditions required by Partner’s or Distributor’s agreement with XXXX.  The undersigned confirms it has entered  into an agreement with the End User  specified below  pursuant  to  which  End  User  has placed  a firm and irrevocable order  with  Partner or Distributor (or its reseller) for the software specified on Partner or Distributor’s purchase order No. ________________________. The net license and support fees payable to XXXX specified on Partner's purchase order shall be US$

       .

The Partner or Distributor named below hereby confirms that it complies in a material respects with the terms and conditions of its agreement with XXXX, Inc.

Company Name: 

  Date:





Signed: 







Printed: 






Title: 












The above named Partner or Distributor hereby gives XXXX, Inc. notice pursuant to the agreement that the

End User is:

Full company name of End User: 










Site Address: 











Post Code: 











EXHIBIT D

MARKETING AND SALES ACTIVITIES

To qualify for either a marketing assistance fee (“MAF”) payment or a marketing development fund (“MDF”) contribution pursuant to Section 3.2.2 of the Agreement, prior to submitting the End User order pursuant to Section 7.2 of the Agreement Partner must perform a minimum of one (1) marketing and one (1) sales activity from each of the lists below:

Marketing Activities:

1.  Introduce XXXX into an account (a) in which Partner is providing Partner Services or is contractually engaged to provide Partner Services, and (b) which has not been identified by XXXX as either an existing XXXX account or an account which XXXX is actively pursuing.

2.  Introduce XXXX into a new business application opportunity within an existing XXXX account (a) to which Partner is providing Partner Services as specified above and (b) which has not been identified by XXXX as an opportunity which XXXX is then actively pursuing.

3.  Act, upon XXXX’s request, as the primary sales interface to an account where XXXX has introduced and positioned the Partner to the account.

Sales Activities:

1.  Determine the prospective end user’s requirements and provide demonstrations of the Software, when applicable.

2.  Respond to the prospective end user’s RFIs or RFPs as they pertain to the Software.

3.  Advise XXXX of planned installation dates and any dependencies.

4.  Advise the prospective end user regarding installation responsibilities and assist in developing and implementing related plans (including education) and progress reviews.

5.  Be the primary contact for XXXX product information and technical and operational advice associated with the solution delivered.  Such advice may include systems management, capacity planning, and problem solving.

6.  On XXXX's request:


(a) participate in configuration and systems assurance reviews.


(b) assist in problem identification and resolution.

EXHIBIT E

MARKETING ASSISTANCE FEE PAYMENT/MARKETING DEVELOPMENT FUND CONTRIBUTION 

REQUEST FORM

This form will be used to apply for either a Marketing Assistance Fee (“MAF”) payment or a Marketing Development Fund (“MDF”) contribution as provided for in Section 3.2.2 of the Agreement. Please check one of the following:

_____
I am requesting to be paid an MAF.      

_____
I am requesting a contribution into an MDF. 

Date 



Partner Information: (Payment of an approved MAF will be sent to the address specified below.)

Partner Company Name: 





       Partner Contact:




Partner Address: 





                                                                                        
          

Partner Telephone: 





       Partner FAX: 





End User Information:

End User Company Name:





       End User Contact:




End User Address:













End User Telephone:





       Partner FAX: 




Project Information:

Is this End User an existing XXXX customer?
Yes  

   No
     
    
Briefly describe the End User’s business application: 









What Partner activities, which benefit XXXX, have occurred?

List Partner Services and Marketing and Sales Activities

End User’s Personnel in Attendance
 
 Date

(Example) Product Demonstration

 

Vice President of IS

                      
 10/16/01 












                  _______










                   
  _______










                 
  _______










                 
  _______
Signatures:

Partner: 










Date 


Local XXXX Account Manager/Sales Director:





Date 


XXXX Vice President of Strategic Alliances: 





Date 


*XXXX Vice President of Finance and Accounting:



 

Date 


(*Any deviation from the contractual amount agreed upon requires the approval of the VP of Finance and Accounting)

For XXXX Account Manager Use Only:

Net License Fees to XXXX:  $

                 

Amount:
$




MAF Payment or MDF Contribution Percent:  
                              % 
Calendar Quarter:





EXHIBIT F

CONTACT INFORMATION SHEET

For End Users of Services Partners

To: XXXX, Inc.

Address
	Partner: ______________________________________________
End User: ______________________________________________

	 

	Partner Address:  _____________________________________
End User Address:  _____________________________________

	 

	______________________________________________________
______________________________________________________

	 

	Phone: _______________________________________________
Phone: _______________________________________________

	 

	FAX:  ________________________________________________
FAX:  ________________________________________________

	 

	 

	End User’s Support Services Contacts:

	 

	Name:  _______________________________________________ 
Name:  _______________________________________________

	 

	Address: ______________________________________________
Address: ______________________________________________

	 

	______________________________________________________
______________________________________________________

	 

	Phone:  _______________________________________________
Phone:  _______________________________________________

	 

	FAX:  ________________________________________________
FAX:  ________________________________________________

	 


EXHIBIT G

CONTACT INFORMATION SHEET 

for Services Partners

To: XXXX, Inc.

Address
	Item
	Information
	XXXX Contacts
	Partner Contacts

	Main Address:
	Street

City, State, Zip

Country

Phone

Fax

Web site


	Address
www.XXXX.com
	 

	Shipping Address:
	Street

City, State, Zip

Country

Phone

Fax


	Address
	 

	Support Contacts 

[See Section 4.1.4 (“Services Partner Program Benefits”)]


	Name

Street

City, State, Zip

Country

Phone

Fax

Email

Name

Street

City, State, Zip

Country

Phone

Fax

Email


	[See Support Services User’s Guide.]
	 

	Legal Contact 

[See Section 17.1 (“General”)]
	Name

Street

City, State, Zip

Country

Phone

Fax

Email


	Legal Affairs Department

Address
	 


Any changes with respect to the contact persons and/or addresses, as set forth herein, shall be provided to the other party, in writing.

EXHIBIT H

FEE AND DISCOUNT SCHEDULE

	
First Year Annual Services Partner Program Fee:


	    US$10,000

	
Partner discount for XXXX training classes held at XXXX training facilities:


	     50 %

	
Fee to XXXX for Software if End User signs a Sublicense Agreement:


	     80 % of  the list price for the Software specified in the Partner Price List

	
Fee to XXXX for End User support services:
	    100% of the list price for support specified in the Partner Price List

     

	
Payment to be made by XXXX directly to Partner or contribution to be made by XXXX to the Marketing Development Fund if Partner facilitates the placement of the End User order and performs the requisite marketing and sales activities:


	     5% of the Net License Fees for the Software 
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